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Three cases reported in the last two 
months highlight the need for employ-
ers to make sure they conduct prompt, 
effective and impartial investigations 
of harassment claims. 

In all of these cases, adverse judicial 
decisions were based upon investiga-
tive failures. In one case, the employer 
failed to investigate. In another, the 
employer purported to investigate but 
did so in an inadequate manner. In 
the third, the employer investigated in 
a predetermined and biased manner 
against the accused.  

In Vasquez v. Empress Ambulance 
Service Inc. (2nd Cir. August 29, 2016), 
the plaintiff, an emergency medical 
technician, received unsolicited sexual 
photos from a co-worker. She immedi-
ately complained to her supervisor and 
filed a written complaint of sexual ha-
rassment.  Her employer promised to 
investigate the same morning. 

When Vasquez’s co-worker, the al-
leged harasser, found out she had com-
plained, he manipulated a text message 
conversation on his phone to make it 
appear as though a person with whom 
he had legitimately been engaging in 
consensually sexted text messages was 
Vasquez. He then took screenshots of 
portions of the text including a “racy 
self-taken photo” that he claimed was 
Vasquez, printed them off and gave 
them to management as evidence that 
Vasquez and he had been having a con-
sensual sexual relationship. 

When Vasquez met with her union 
representative, the owner and the hu-
man resources representative, they told 
her that the company “knew the truth.” 
Vasquez adamantly denied the allega-
tions and offered to show them her own 
phone. The company refused to consid-
er her evidence and terminated her for 

engaging in sexual harassment.  
Vasquez sued the company for termi-

nating her in retaliation for complain-
ing. Even though the retaliatory con-
duct and intent was that of a co-worker 
and not a supervisor and even though 
the company otherwise did not have 
knowledge of the co-worker’s retalia-
tory intent or conduct, the court held 
the company could be liable for her co-
worker’s retaliatory conduct because 
it allowed itself to be manipulated by 
him. 

The court, relying on the Supreme 
Court’s decision in Burlington Indus-
tries, Inc. v. Ellerth, 524 U.S. 742 (1998) 
and subsequent case law, held that a 
discriminatory termination claim may 
proceed against an employer who negli-
gently permits the plaintiff ’s co-worker, 
a low-level employee harboring dis-
criminatory intent, to induce the plain-
tiff ’s termination. The court reasoned 
that the company’s “alleged negligence 
in crediting (the co-worker’s) accusa-
tions to the exclusion of all other evi-
dence, and specifically declining to ex-

amine contrary evidence tendered by 
Vasquez, when it knew or, with reason-
able investigation, should have known 
of (the co-worker’s) retaliatory animus 
— caused (the co-worker’s) accusations 
to form the sole basis for the company’s 
decision to terminate Vasquez.”

In Gyulakian v. Lexus of Watertown, 
Inc. (Mass S. Ct. August 24, 2016), the 
plaintiff, a finance manager, when told 
she was being terminated, reported to 
the general manager and the general 
sales manager that her boss, Ferreira, 
the finance director, had been sexually 
harassing her and creating a hostile 
environment for 18 months. Gyulakian 
then reported the same conduct to the 
human resources manager. Despite her 
allegations, the company moved for-
ward with her termination. After her 
termination, the company purported 
to investigate her allegations, found no 
corroboration and did not discipline her 
director.  

Gyulakian sued the company for sex-
ual harassment, wrongful termination 
and retaliation. The jury found against 
her on the retaliation and wrongful ter-
mination counts, but rendered a verdict 
in her favor on the hostile environ-
ment count, awarding her $40,000 on 
the harassment claim and $500,000 in 
punitive damages. On appeal, the com-
pany argued it couldn’t be liable for the 
hostile environment because it wasn’t 
on notice of the harassment, it had a 
policy for reporting such conduct, and, 
after Gyulakian complained, the com-
pany conducted an investigation which 
uncovered no corroboration.   

The court agreed with the punitive 
damages award, holding that the com-
pany failed to take adequate remedial 
measures after being put on notice of 
the harassment and that failure was 
“outrageous and egregious.” The court 
reasoned the jury could have addition-
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ally found that the investigation was 
wholly insufficient, including the fact 
that no one in the Finance Department 
was interviewed, Gyulakian herself 
was not contacted and the investiga-
tion was conducted by a member of 
management who admitted to carrying 
a bias against Gyulakian.

It is particularly concerning that the 
purported investigation uncovered no 
corroboration of Gyulakian’s allega-
tions even though a former office man-
ager had previously circulated a memo 
about his behavior. Finally, noteworthy 
is that many of her allegations were 
corroborated by others, none of whom 
were contacted as part of the investiga-
tion.

The third case, Balraj Shoan v. At-
torney General of Canada (2016 FC 
1003, September 2, 2016), although a 
Canadian case, is instructive because it 
shows how an investigator who fails to 
stay neutral throughout an investiga-
tion can taint the entire investigatory 
process, harm the accused and cause 
the employer to lose the ability to rely 
on the investigative report.  

In that case, the executive direc-
tor of the Canadian Radio-Television 
and Telecommunication Commission 
(CRTC) filed a harassment complaint 
against Shoan, an appointed CRTC 
Commissioner. Her complaint was 
based on a series of seven emails be-
tween the two. 

Under the CRTC’s policy, the secre-
tary general is charged with adminis-
tering the investigation process and 
reporting the recommendations to the 
CRTC chairman. The secretary general 
hired an outside investigator, who con-
cluded that Shoan’s behavior was inap-
propriate and constituted harassment. 
Based on the investigative report, the 
secretary general recommended in-
terim measures which were accepted 
by the chairman and Shoan’s appoint-
ment was ultimately terminated.  

Shoan filed for review in federal 

court. The judge reviewed the inves-
tigation and ruled that the investiga-
tor and her team (she used multiple 
people to assist her in the interview 
process) failed to keep an open mind 
such that the question of whether 
Sloan had harassed the executive di-
rector had been pre-determined. The 
judge based his decision on cumula-
tive aspects of the investigation pro-
cess, including affidavits by witnesses 
who reported the investigators were 
argumentative, had already made up 
their mind and were “unbelievably bi-
ased.” 

The investigator seemed to be influ-
enced by the chairman and not the al-
legations at hand. The chairman who 
was the designated decision-maker 
was also a witness and provided evi-
dence far beyond the alleged facts 
and investigation mandate. The in-
vestigator failed to critically analyze 
the emails at hand and speculated 
on others. She changed some of the 
wording of the emails in her report 
and destroyed her notes prior to the 
appeal period. This caused the inves-
tigation to expand beyond the scope 
of the complainant’s allegations, and 
finally, in the reviewing court’s view, 
it appeared that the investigation 
turned into a “witch hunt” against 
Shoan, fabricating a case for harass-
ment rather than determining wheth-
er the complainant’s allegations were 
credible and constituted harassment. 

The court found that these actions 
showed that even if the investiga-
tor started out as unbiased, she and 
her team became biased and failed 
to keep an open mind. Thus, he ruled 
that the report be set aside.  

These three recent cases evidence 
a growing recognition of the critical 
importance of prompt, thorough, un-
biased and clear-eyed investigations 
to an employer’s ability to successful-
ly defend against harassment claims 
and maintain a compliant workplace. 

The cases reinforce the principle that 
employers help themselves and their 
employees when they effectively in-
vestigate all complaints of harass-
ment regardless of when the com-
plaint is made and regardless of what 
form the complaint comes in.    

Although this note is not intended to 
be an investigation primer, some im-
portant takeaways from these three 
recent cases include: 

•  Investigate every allegation re-
gardless of when it is made.

•  Don’t make a determination until 
all the facts are gathered.

•  Gather all the information from 
all witnesses — make an effort to find 
sources of relevant facts.

• Keep an open mind throughout the 
process.

•  Even if you are advised that an 
investigation was conducted, review 
that investigation to make sure it was 
done properly by objective, non-biased 
individuals who kept an open mind 
through the entire investigation.

• Satisfy yourself that the investiga-
tion met these qualitative standards 
before you take any action based upon 
the investigation. 

As a practitioner, you can do your 
clients an enormous service by asking 
them critical questions regarding the 
investigative process, or by helping 
them to establish such a process, as 
they deal with claims in the workplace, 
including harassment, discrimination, 
retaliation and others. As the courts 
are turning an ever more discerning 
eye on the investigation process, you 
can help your clients get out ahead of 
that curve.

Linda G. Burwell is an investigation 
counsel and president at National Em-
ployment Counsel, PLLC, a niche firm 
serving law firms, in-house counsel 
and insurers, specializing primarily 
in workplace investigations. She can 
be reached at linda@nationalemploy-
mentcounsel.com or (248) 730-5583.


